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Court of Appeals of the District of Columbia 


No. 4495. 

Securities Corporation General, a Corp., Appellant, 

vs. 

Howard Sutherland et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 41153. 

Securities Corporation General, a Corporation, Com¬ 
plainant, 

vs. 

Frank White, Treasurer of the United States, and Thomas 
W. Miller, Alien Property Custodian, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Filed April 12, 1926. 

In the Supreme Court of the District of Columbia. 

Equity. No. 41153. 

Securities Corporation General, a Corporation, Com¬ 
plainant, 

v. 

Howard Sutherland, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States, De¬ 
fendants. 

Supplemental Bill of Complaint. 

To the Supreme Court of the District of Columbia: 

Securities Corporation General, a corporation, complain¬ 
ant herein, leave of Court having first been obtained, files 
herein this supplemental Bill of Complaint, and respectfully 
shows as follows: 

1. That it is a corporation organized under the laws of 
the State of Virginia and having its principal office in the 
City of Philadelphia, Pennsylvania, and that it brought the 
original suit and is now filing this Supplemental Bill under 
the provisions of Section 9 of the Act of Congress, ap¬ 
proved October 6, 1917, as amended, and commonly known 
as the Trading with the Enemy Act. 

2. That the Defendants, Howard Sutherland and Frank 
White, are citizens of the United States and are sued as 
Alien Property Custodian and Treasurer of the United 

States, respectively. 

2 3. That the purpose of this Supplemental Bill is to 
obtain from this honorable Court orders and/or 

decrees directing and requiring the Defendants to fully 
satisfy the final decree heretofore entered in this cause, out 
of property and/or money seized by the Alien Property 
Custodian and owing or belonging to, or held by, for, on 
account of or on behalf of, or for the benefit of the Imperial 
German Government or its successor government, the Re¬ 
public of Germany, and now held by the Defendants. 
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4. That Complainant is a person, not an enemy or ally 
of an enemy, within the meaning of Section 9 of the Trad¬ 
ing with the Enemy Act, approved October 6, 1917, as 
amended. 

5. That on October 6, 1917, the date of the approval of 
said Trading with the Enemy Act, the Imperial German 
Government was an enemy within the meaning of said Act 
and continued to be an enemy until it ceased to exist as a 
Government. 

6. That in the proceedings heretofore had herein on June 
19, 1924, a final decree was entered which, among other 
things, required the Defendant, Frank White, as Treasurer 
of the United States, upon presentation and surrender of 
certain Treasury notes of the Imperial German Govern¬ 
ment, as set forth therein, to forthwith pay and deliver to 
Complainant the sum of Two Hundred and Fifty Thou¬ 
sand Dollars ($250,000) with interest at the rate of six per 
centum (6%) per annum from July 14, 1919, until paid. 

7. That on January 14, 1926, and pursuant to the decree 
above referred to, Complainant received from the Treasurer 
of the United States in partial satisfaction of said decree 
the face amount of said notes amounting to Two Hundred 
and Fifty Thousand Dollars ($250,000) and the sum of 
Twenty-four Thousand One Hundred and Seventy-six Dol¬ 
lars and Seven Cents ($24,176.07) on account of interest at 
the rate of six per cent (6%) and on the 29th day of March, 
1926, the further sum of Four Thousand Two Hundred 

Seventy-eight Dollars and Seventy-nine Cents ($4,- 
3 278.79) on account of interest at the rate of six per 

cent (6%) due on said notes from July 14, 1919, to 
January 14, 1926, leaving due and unpaid on account of 
interest accrued during said period the sum of Sixty-nine 
Thousand and Forty-five Dollars and Fourteen cents ($69,- 
045.14) which said sum has not been paid, nor any part 
thereof; and there is now due and owing, and the Treasurer 
of the United States and/or The Alien Property Custodian 
should pay to the Complainant said sum of Sixty-nine 
Thousand Forty-five Dollars and Fourteen Cents ($69,- 
045.14) as provided in said final decree. 

8. That the Treasurer of the United States claims to 
have exhausted the funds in his hands standing to the credit 
of the Imperial German Government, and the Alien Prop- 
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erty Custodian claims that he holds no other property and/ 
or money which is owing or belonging to, or held for, by, 
on account of or on behalf of, or for the benefit of the Im¬ 
perial German Government or for its successor Govern¬ 
ment, the Republic of Germany, and both of said Defend¬ 
ants have declined and refused to pay the balance due Com¬ 
plainant as provided in said final decree. 

9. That notwithstanding said refusal, Complainant al¬ 
leges and avers on information and belief that said De¬ 
fendants now hold property and/or money approximating 
$669,155, which is owed or belongs to, or is held for, by, on 
account of or on behalf of, or for the benefit of the Im¬ 
perial German Government or its successor Government, 
the Republic of Germany, which said property and/or 
money ought, in law and in equity, to be credited to said 
Imperial German Government upon the books of said 
Treasurer and the Custodian and applied to the further 
satisfaction of Complainant’s judgment. 

10. That said property and/or money is held to the credit 
of Trust No. 592 in the name of “Zentral Einkaufs Gesell- 
schaft”; that said Zentral Einkaufs Gesellschaft is a Ger¬ 
man Corporation organized under the direction of 

4 the Imperial German Government, by whom its 
or-ginal capital was principally subscribed, and by 
the German States and Free Cities of Hamburg, Bremen 
and Lubeck, and, to a small extent, by private individuals, 
firms and corporations, all of whom were German Na¬ 
tionals ; that at the time of the seizure of the property and/ 
or money of the Zentral Einkaufs Gesellschaft by the Alien 
Property Custodian, said corporation was in fact an ad¬ 
junct or instrumentality or agent and was indebted to the 
Imperial German Government; that said Imperial German 
Government, through said corporation, purchased supplies 
and raw materials in the United States for the prosecution 
of the war between itself and the Allies, and that said cor¬ 
poration had no other business than that for the German 
Government and conducted its business without profit; that 
said Zentral Company is now and has been at all times un¬ 
der the absolute and complete control of the German Gov¬ 
ernment; that said Company has no outstanding debts, obli¬ 
gations, claims, suits or judgments against it in the United 
States; that said Company has been wound up, liquidated 
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and dissolved in so far as its American assets are con¬ 
cerned within the meaning and intent of the Trading with 
the Enemy Act as amended, and that Germany’s distributive 
share in said American assets has been definitely fixed un- 
der said Trading with the Enemy Act and the Treaty be¬ 
tween the United States and Germany; that Germany origi¬ 
nally subscribed for and continuously owned shares of the 
capital of said Zentral Einkaufs Gesellschaft of a par value 
of 29,950,000 marks and is now the owner of approximately 
99.3% of the outstanding capital of said company, and is 
the equitable and beneficial owner of said percentage of its 
American assets in the hands of the Custodian and/or the 
Treasurer; that Germany and said Zentral Company have 
consented in writing to the payment of Complainant’s notes 
out of said money and/or property standing in the name of 
said Zentral Company. 

11. That in the proceedings hereinbefore had in this 
cause, it was judicially determined that there was in 

5 the Treasury of the United States money which be- 
longed to the Imperial German Government at the 
time of its seizure by the Alien Property Custodian, as fol¬ 
lows: In Trust No. 555, $515,571, and in Trust No. 555- 
Special and/or Trust No. 9322, the sum of $2,200,000; that 
said money totalling $2,715,571, was in the Treasury of the 
United States long prior to March 4, 1923, and continued 
to remain in said Treasury until January 14, 1926, when the 
said sum was paid out by the Treasurer of the United States 
pursuant to the requirements of the judgment entered 
herein and all other similar judgments, in partial satisfac¬ 
tion of said judgments. 

12. That since March 4, 1923, the net income, dividend, 
interest, annuity, or other earnings on said sum of $2,715,- 
571, have accrued and been collected by the Treasurer of 
the United States in the sum of $221,847.39, which said sum 
has been heretofore paid over by the Treasurer and is now 
held by the Alien Property Custodian as the net income, 
dividend, interest, annuity, or other earnings which have 
accrued and been collected on the money in the Treasury 
of the United States to the credit of Trusts Nos. 555, 555- 
Special and/or 9322, which trusts stood to the credit of 
the Imperial German Government and/or Unknown Enemy 
No. 1, the money held in said trusts having been determined 


6 


SECURITIES CORPORATION GENERAL VS. 


by tlie Alien Property Custodian to belong to the Imperial 
German Government at the time of seizure of said funds 
by him. 

13. That said income, dividend, interest, annuity or other 
earnings on said principal sum since March 4, 1923 in the 
sum of $221,847.39 has been or should be placed to the 
credit of said trusts in the name of the Imperial German 
Government and/or Unknown Enemy No. 1 and subjected 
to the payment, so far as is necessary, of the balance due 
on Complainant’s judgment and other similar judgments 
hereinbefore referred to. 

14. That although frequently requested to do so, the 
Custodian has declined and refused to use or permit to be 
used for the further satisfaction of Complainant’s judg¬ 
ment and similar judgments of other American citizens, 

said interest or other earnings on said principal sum 
6 of $2,715,571, formerly belonging to the Imperial 
German Government, although said interest or earn¬ 
ings have been segregated and are now held in the Treasury 
of the United States to the credit of said Custodian. 

Wherefore, your complainant prays: 

1. That said Howard Sutherland, as Alien Property 
Custodian, and said Frank White, as Treasurer of the 
United States, be made parties defendant to this supple¬ 
mental bill, and required to answer the same, but not under 
oath, answer under oath being hereby expressly waived. 

2. That the Defendants, as Treasurer of the United States 
and as Alien Property Custodian, be ordered, directed and 
required by mandatory injunction or otherwise, to trans¬ 
fer to Trust No. 555 and to the credit of the Imperial Ger¬ 
man Government, the property and/or money now held by 
the Custodian and Treasurer in Trust No. 592 to the credit 
of the Zentral Einkaufs Gesellschaft and to use said prop- 
ertv and/or monev for the satisfaction of the decree hereto- 
fore entered in favor of the Complainant, and to transfer 
to Trust No. 555, to the credit of the Imperial German 
Government, the sum of $221,847.39, held by the Alien Prop¬ 
erty Custodian in the Treasury of the United States as the 
net income, dividend, interest, annuity or other earnings 
which have accumulated and been collected by him covering 
the period from March 4, 1923 to March 4, 1925, in the sum 
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of $2,715,571, held in the Treasury of the United States 
during said period, to the credit of Trusts Nos. 555, 555- 
Special and 9322, Imperial German Government and/or 
Unknown Enemy No. 1, and to use said interest or earnings 
in the further satisfaction of the decree heretofore entered 
in favor of Complainant. 

3. That this Court order and decree that Complainant is 
entitled to be paid the balance due on its decree in this cause 
from the property and/or money held in Trust No. 592 in 
the name of Zentral Einkaufs Gesellschaft. 

7 4. That this Court order and decree that Complain¬ 
ant is entitled to apply to the further satisfaction 

of its decree interest or earnings on funds amounting to 
$2,715,571, belonging to the Imperial German Government 
and seized by the Alien Property Custodian and in the pos¬ 
session of the Treasurer of the United States, which said 
interest, amounting to the sum of $221,847.39 was earned 
or accrued on said sum of $2,715,571 from March 4, 1923 to 
March 4, 1925. 

5. That said Court enter such further orders and decrees 
and grant such other writs and remedies as may be neces¬ 
sary or proper to enforce and carry into effect the tinal de¬ 
cree heretofore entered in this cause to the end that Com¬ 
plainant may be paid in full the amount heretofore adjudged 

bv this Court to be due it. 

•> 

6. That due process may be issued and that Complainant 
may be granted such other, further and general relief in 
the premises as the nature of its case may require, or to 
equity may seem meet and Complainant will ever pray. 

SECURITIES CORPORATION GENERAL, 
By C. C. CARLIN & M. CARTER HALL, 

Its Attorneys, Munsey Building, Washington, D. C. 

CARLIN, CARLIN & HALL, 

FORDYCE, HOLLIDAY & WHITE, 

McKENNY & FLANNERY, 

Of Counsel. 

8 District of Columbia, ss : 

I, M. Carter Hall, being first duly sworn on oath, depose 
and say that I have read the foregoing supplemental Bill 
of Complaint by me subscribed as attorney for the Securi- 


8 


SECURITIES CORPORATION GENERAL VS. 


ties Corporation General, all of the officers of which said 
Corporation are absent from the District of Columbia, and 
that I know the contents thereof; that the facts therein 
stated on my own personal knowledge are true; that those 
stated on information and belief, I believe to be true. 

M. CARTER HALL. 

Subscribed and sworn to before me this 7th day of April, 
1926. My commission expires December 26, 1929. 

[seal.] KATHERINE E. MERKLING, 

Notary Public. 

Fiat. 


Leave to file Granted. 

4/12/26. 

F. L. SIDDONS, 

Justice. 

9 Filed April 12, 1926. 

In the Supreme Court of the District of Columbia. 

Eq. 41153. 

Securities Corporation General, a Corporation, Com¬ 
plainant, 

v. 

Howard Sutherland, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States, De¬ 
fendants. 

Order. 

Upon the motion of M. Carter Hall, Esq., attorney for 
the complainant, and it appearing to the Court that Fred¬ 
erick C. Hicks, defendant in the above entitled cause, died 
on December 14, 1925, and Howard Sutherland has been 
appointed Alien Property Custodian in his place and stead, 
it is by the Court this 12th day of April 1926, 

Adjudged, ordered, and decreed that Howard Sutherland 
as Alien Property Custodian be, and he hereby is, sub¬ 
stituted as a party defendant in this cause in the place and 
stead of Frederick C. Hicks, as such, and it is further, 
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Adjudged, ordered, and decreed that all the proceedings 
in this cause be and the same hereby are amended accord¬ 
ingly. 

F. L. SIDDONS, 

Justice. 

10 In the Supreme Court of the District of Columbia. 

No. 41153. In Equity. 

Securities Corporation General, Plaintiff, 

vs. 

Frank White et al., Defendants. 

The President of the United States to 1, Frank White, 
Treasurer of the United States; 2, Howard Sutherland, 
Alien Property Custodian, Defendants, Greeting: 

You are hereby commanded to appear before the Supreme 
Court of the District of Columbia to answer a Supple¬ 
mental bill of complaint (or petition) exhibited against you 
in the said Court in a suit in Equity by the above-named 
plaintiff, and to further do and receive what the said Court 
shall have considered in this behalf; and hereof fail not. 

Witness the Honorable Walter I. McCoy, Chief Justice 
of said Court, the 12 day of April, A. D. 1926. 

[seal.] FRANK E. CUNNINGHAM, Clerk, 

By F. S. ROHRER, 

Assistant Clerk. 

CARLIN, CARLIN & HALL, 

Attorneys. 

Note.— The defendant is required to file his answer or 
other defense in the Clerk’s office on or before the twentieth 
day after service, excluding the day thereof; otherwise, the 
bill may be taken pro confesso. 

11 [Endorsed:] No. 41153. In Equity. Securities 
Corp. Gen’l vs. White. Issued April 12, 1926. 

Served copy of within on 1. Personally 4/13/26. 2. Per¬ 
sonally 4/12/26. E. C. Snyder, U. S. Marshal. F. 

2—4495a 
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12 Filed April 28, 1926. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Eq. 41153. 

Securities Corporation General, a Corporation, Plaintiff, 

v. 

Howard Sutherland, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States, De¬ 
fendants. 

Motion to Dismiss and Answer to the Supplemental Bill 

of Complaint. 

Motion to Dismiss. 

Now come the defendants Howard Sutherland, as Alien 
Property Custodian, and Frank White, as Treasurer of the 
United States, separately and severally moving to dismiss 
the supplemental bill of complaint, and for their separate 
and several grounds for the said motion assign the follow¬ 
ing: 

(1) It appears affirmatively from the allegations of the 
supplemental bill of complaint that neither the defendants, 
The Alien Property Custodian, nor the Defendants, the 
Treasurer of the United States, holds any money or other 
property in the name of or for the credit of the Imperial 
German Government, which is subject to the payment of the 
balance of the amount directed by the decree of this Court 
in this case to be paid to the plaintiff. 

(2) It appears affirmatively from the allegations of the 
supplemental bill of complaint that neither the defendant 
the Alien Property Custodian, nor the defendant, the Treas¬ 
urer of the United States, holds any money or other 

13 property in the name of or to the credit of the Im¬ 
perial German Government out of which any money 

may be paid to this plaintiff. 
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Answer. 

And now not waiving the many defects and insufficiencies 
of the supplemental bill of complaint or the objections here¬ 
inbefore set forth thereto, these defendants for their sepa¬ 
rate and several answer to the said supplemental bill of 
complaint separately and severally say: 

(1) They admit the allegations of paragraph numbered 

1 of the supplemental bill of complaint. 

(12) They admit the allegations of paragraph numbered 

2 of the supplemental bill of complaint. 

(3) Answering the allegations of paragraph numbered 3 
of the supplemental bill of complaint these defendants deny 
that they hold any money or other property which is owing 
or belonging to, or held for, by, on account of, and 
for the benefit of the Imperial German Government, or any 
money or other property out of which the amount of the 
final decree in this case can be paid. 

(4) They admit the averments of paragraph numbered 4 
of the supplemental bill of complaint. 

(5) They admit the averments of paragraph numbered 5 
of the supplemental bill of complaint. 

(6) They admit the averments of paragraph numbered 6 
of the supplemental bill of complaint. 

(7) Answering the averments of paragraph numbered 7 
of the supplemental bill of complaint these defendants deny 
that there is due and owing to the plaintiff herein from the 
Alien Property Custodian or the Treasurer of the United 
States, the sum of $69,045.14 or any other sum of money. 

Further answering said paragraph these defendants ad¬ 
mit the other separate and several averments of the said 
paragraph. 

14 (8) These defendants admit the averments of 

paragraph numbered 8 of the supplemental bill of 
complaint, and further allege as their answer to said para¬ 
graph that all the funds standing to the credit of the Im¬ 
perial German Government, on the books of the Alien Prop¬ 
erty Custodian or the Treasurer of the United States, or in 
which the Imperial German Government or its successor the 
Republic of Germany, had at the time of seizure thereof 
any equitable interest, have been exhausted. 
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(9) They deny the averments of paragraph numbered 9 
of the supplemental bill of complaint. 

(10) Answering the averments of paragraph numbered 
10 of the supplemental bill of Complaint, these defendants 
say that there is now held by the Alien Property Custodian 
in a trust designated Xo. 592, in the name of Zentral Ein- 
kaufs Gesellsehaft a sum of money approximating $069,155. 

Futlier answering the said paragraph these defendants 
say that said Zentral Einkaufs Gesellsehaft is a corporation 
organized in 1914 under the laws of Germany. Upon in¬ 
formation and belief that the original capital of said cor¬ 
poration was principally subscribed for by the Imperial 
German Government, the German States and Free Cities 
of Hamburg, Bremen and Lubeek, and a small percentage 
1 hereof by private individuals, firms and corporations, all 
of which were German nationals; upon information and be¬ 
lief that said corporation was organized under govern¬ 
mental direction; and that it was a governmental agency; 
upon information and belief that said corporation during 
the period of the war acted as a purchasing agent for the 
Imperial German Government; upon information and be¬ 
lief that the said corporation was organized during the 
war in 1914 for governmental purposes and to centralize the 
purchase abroad of goods, particularly foodstuffs and raw 
material to be used in Germany during the war; upon in¬ 
formation and belief that the German Government origi¬ 
nally subscribed for and has continuously owned shares of 
said corporation of a par value of M. 29,950,000, and 
15 the several German States originally subscribed for 
shares having a par value of M. 13,800,000, all of 
which, except shares having a par value of M. 100,000, were 
acquired by the German Government; upon information 
and belief that the present German Government now owns 
all of the outstanding capital stock of said corporation, the 
amount authorized and outstanding being 45,000,000 papor 
marks, except shares of the par value of 100,000 paper 
marks owned by the Free City of Oldenburg, and shares 
having a value of 250,000 paper marks held and owned by 
German private industrial concerns; upon information and 
belief that said corporation is now in the hands of a liquida¬ 
tor duly appointed and qualified under German law, and 
the business and affairs of said corporation are now in 
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liquidation in accordance with German law, and said cor¬ 
poration is no longer actively engaged in business; upon 
information and belief that all of the debts of said corpora¬ 
tion have been paid except the indebtedness due by it to 
the German Government, and all claims settled except one 
claim which is now in litigation in Germany; upon infor¬ 
mation and belief that the said corporation owes no debts 
in the United States. 

These defendants admit that the said corporation has 
consented that the funds credited to Trust Xo. 592 in its 
name may be used to pay the obligation of the German 
Government upon which 1 lie present suit was brought, but 
these defendants sav that such consent is immaterial and 
irrelevant to this suit. 

Further answering this paragraph these defendants say 
that they are without knowledge as to all the other separate 
and several allegations thereof and therefore demand strict 
proof thereof. 

(11) They admit the averments of paragraph numbered 

11 of the supplemental bill of complaint. 

(12) Answering the averments of paragraph numbered 

12 of the supplemental bill of complaint these defendants 

say that the sum of $221,847.39 is now held by the 
16 Alien Property Custodian as the net income, divi¬ 
dend, interest, annuity, or other earnings which have 
accrued and been collected by the Custodian covering the 
period from March 4, 1923 to March 4, 1925 on the sum of 
$2,715,571 in the Treasury of the United States to the 
credit of trusts Nos. 555, 555-Special, and 9322, which 
trusts stood to the credit of the Imperial German Govern¬ 
ment and Unknown Enemy No. 1, but these defendants 
deny that said sum of $221,847.39 has been credited to any 
of the said trusts by the Alien Property Custodian or the 
Treasurer of the United States, and these defendants deny 
that said sum of money should be credited to said trust. 

Further answering said paragraph these defendants deny 
that said sum of $221,847.39 is held by the Alien Property 
Custodian or the Treasurer of the United States for the 
credit of any other person than the United States of Amer¬ 
ica. 

Further answering said paragraph these defendants say 
that said sum of $221,847.39 represents interest accrued 


14 


SECURITIES CORPORATION GENERAL VS. 


upon Government securities in which the Treasurer of the 
United States had invested enemy funds. 

(13) They deny the averments of paragraph numbered 

13 of the supplemental bill of complaint. 

(14) They admit the averments of paragraph numbered 

14 of the supplemental bill of complaint. 

Wherefore, having fully answered the supplemental bill 
of complaint, these defendants pray that they be dismissed 
with their costs in this behalf expended, and for such other 
and further relief to which in the premises they may be 
justly entitled. 

HOWARD SUTHERLAND, 

Alien Property Custodian. 
FRANK WHITE, 

Treasurer of the United States. 

DEAN HILL STANLEY, 

Atty. for Defendants. 

17 District of Columbia, ss: 

Howard Sutherland, being first duly sworn, upon oath do 
poses and says that he is Alien Property Custodian of the 
United States of America; that he has read the foregoing 
answer by him subscribed and knows the contents thereof; 
that the matters and things therein stated as of his personal 
knowledge are true, and those stated as upon information 
and belief he believes to be true. 

HOWARD SUTHERLAND. 

Subscribed and sworn to before me this 23rd dav of April, 
1926. 

[seal.] SOPHIE D. HILLMAN, 

Notary Public, D. C. 

18 District of Columbia, ss: 

Frank White, being first duly sworn, upon oath deposes 
and says that he is Treasurer of the United States of 
America; that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof; that the matters 
and things therein stated as of his personal knowledge are 
true and those stated upon information and belief he be¬ 
lieves to be true. 


FRANK WHITE. 
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Subscribed and sworn to before me this 24tli day of 
April, 1926. 

[seal.] ROBERT S. CAIRNS, 

Notary Public , D. C. 

19 Filed June 12, 1926. 


In the Supreme Court of the District of Columbia. 

Eq. No. 41153. 

Securities Corporation General, a Corporation, 

Complainant, 


v. 

Howard Sutherland, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States, Defend¬ 
ants. 

Stipulation as to Facts. 

It is hereby stipulated by and between Howard Suther¬ 
land, as Alien Property Custodian, and Frank White, as 
Treasurer of the United States, acting herein by their at¬ 
torneys, Ira Lloyd Letts, Esquire, Assistant Attorney Gen¬ 
eral of the United States, and Dean Hill Stanley, Esquire, 
Special Assistant to the Attorney General; and Securities 
Corporation General, a corporation, acting herein by its 
attorneys, Carlin, Carlin & Hall, Esquires, Frederick D. 
McKenny, Esquire, and Fordyce, Holliday & White, Es¬ 
quires, that the following is a true statement of the facts 
relating to the issues raised by the supplemental bill filed, 
or to be filed in the aboye entitled cause; 

I. 

That the Zentral Einkaufs Gessellschaft is a corporation 
organized in 1914 under the laws of Germany; 

II. 

That the original capital of said corporation was princi¬ 
pally subscribed for by the Imperial German Government, 
the German States and Free Cities of Hamburg, Bremen 
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and Lubeck, and a small percentage thereof by pri- 

20 vate individuals, firms and corporations, all of whom 
were German Nationals; 

III. 

That said corporation was organized under Govern¬ 
mental direction; that it was a Governmental agency and 
that the representative of said corporation in the United 
States was II. F. Albert, Commercial Attache of the Im¬ 
perial German Government; that said corporation during 
the period of the world war acted as a purchasing agent 
for the Imperial German Government; 

IV. 

That said corporation was organized during the War in 
1914 for Governmental purposes and to centralize the pur¬ 
chase abroad of goods, particularly food stuffs and raw 
material, to be used in Germany during the World War; 
that the corporation occupied a special status and was in 
every sense a Governmental agency and was operated under 
Governmental supervision, and in many cases was excepted 
or exempted in war legislation from rules and regulations 
applying to and regulating ordinary business corporations; 
that with respect to some commodities, the corporation en¬ 
joyed a governmental monopoly, as for instance the impor¬ 
tation of rice, sugar, meat, fish and eggs; 

V. 

That the greater part of the business of said corporation 
in the United States was conducted through the office of H. 
F. Albert, which was designed as the Commercial Office of 
the German Embassy; that when supplies and raw ma¬ 
terials purchased by the corporation arrived in Germany, 
they were distributed under Governmental supervision and 
regulation; that said corporation transacted no business 
other than for the benefit of the Imperial German Govern¬ 
ment or its people in the supply of goods as heretofore 
stated; that it was not conducted for profit and was 

21 intended to be, and was, mainly a German Govern¬ 
mental agency and handled its business for the Ger¬ 
man Government and its people; 


HOWAttD SUTHEtlLANt) ET AL. 


17 


VI. 

% 

That in addition to the corporation’s original capitaliza 
tion, purchases made through it were financed by the Im¬ 
perial German Government, and, in some instances, by the 
German State Governments and funds furnished it with 
which to buy supplies and raw materials; 

VII. 

That the notes of the Imperial German Government re¬ 
ferred to in plaintiff’s original bill, and for the payment of 
which with interest judgment was secured, were payable 
in dollars and were known as Series No. 26; that a large 
percentage of the proceeds of said series of notes sold in 
the United States in 11)16 to citizens thereof, were turned 
over by the German Embassy and placed to the credit of the 
Zentral Einkaufs Gesselschaft and used by it in the pur¬ 
chase of supplies and raw materials for the Imperial Ger¬ 
man Government; that by reason thereof, said corporation 
became indebted to the German Government to the extent 
of the amounts advanced by it; 

VIII. 

That the German Government originally subscribed for 
and has continuously owned shares of said corporation of 
a par value of 29,950,000 marks, and the several German 
states originally subscribed for shares having a par value 
of 13,800,000 marks, all of which, except shares having a 
par value of 100,000 marks, were acquired by the German 
Government ; that the present German Government now 
owns all of the outstanding capital shares of said corpora 
tion, the amount authorized and outstanding being 45,000,- 
000 paper marks, except shares of the par value of 100,000 
paper marks owned by the Free State of Olden- 
22 burg and shares having a par value of 250,000 paper 
marks, held and owned by German private industrial 
concerns; that the percentage of said shares now held and 
owned by the German Government is 99.3% of the total 
shares issued and outstanding; 
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IX. 

That said corporation is now in the hands of a liquidator, 
duly appointed and qualified under German law, and the 
business and affairs of said corporation are now in liquida¬ 
tion in accordance with German law and said corporation 
is no longer actively engaged in business; that all of the 
debts of said corporation have been paid except the in¬ 
debtedness due by it to the German Government and all 
claims settled except one which is now in litigation in Ger¬ 
many ; 

X. 

That no claim has been filed with the Alien Property Cus¬ 
todian against said corporation; that there are no suits 
pending against the said corporation in the United States; 
that no judgments by American citizens or neutrals or by 
any one else have been secured against it in the United 
States and that the corporation owes no debts in the United 
States; 

XI. 

That pursuant to the provisions of Section 7(c) of the 
Trading with the Enemy Act, as amended, the Alien Prop¬ 
erty Custodian at various times demanded and seized prop¬ 
erty and/or money of the said corporation in the United 
States and now holds to the credit of said corporation on 
his books as Custodian, property and/or money in the sum 
of approximately $669,155; 


XII. 

That said corporation, acting through its duly authorized 
officers executed in writing and filed with the Alien Prop¬ 
erty Custodian its consent to the use of the property 
23 or money in said Trust No. 592 for the payment of 
plaintiff’s judgment and judgments obtained by 
other American noteholders similarly situated and author¬ 
ized the Alien Property Custodian to make such payment; 

XIII. 

That the German Government, acting through the Reicli- 
minister der Finanzen, who had full authority under the 
law of Germany, executed and filed with the Alien Property 
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Custodian its consent to the use of any funds of the Zentral 
Einkaufs Gesellschaft in which it had any interest or which 
was due and owing to it by said corporation, in the payment 
of plaintiff's judgment and of judgments obtained by other 
American noteholders similarly situated; 

XIV. 

That the attached opinion of Hermann Janssen, a German 
lawyer, Assistant Counsel for the Mixed Claims Commis- 
sion, as approved and concurred in by Dr. Karl von Lew- 
inski, Germant Agent for the Mixed Claims Commission, 
United States and Germany and a lawyer and jurist, may 
be taken by the Court as a true and correct statement of the 
law of Germany, under which the said corporation is being 
liquidated in Germany and its assets distributed to its 
stockholders; 

XV. 

That the judgment in favor of plaintiff heretofore en¬ 
tered in this cause was for the sum of $250,000 and interest 
thereon until paid; that interest calculated in accordance 
with the final decree in said cause to January 14, 192G, 
amounted to $97,500; that on January 14, 1926, plaintiff re¬ 
ceived from the Treasurer of the United States the sum of 
$274,174.07; that on March 29, 1926, plaintiff received from 
the Treasurer of the United States the further sum of $4,- 
278.79 on account of said decree; that said final decree in 
this cause has not been satisfied in full and that there is still 
due and owing to plaintiff on account of said judgment the 
sum of $69,045.14; 

24 XVI. 

That in the proceedings hereinbefore had in this cause 
it was judicially determined that there was in the Treasury 
of the United States money which belonged to the Imperial 
German Government at the time of its seizure by the Alien 
Property Custodian, as follows: In Trust No. 555, $515,571, 
and in Trust No. 555-Special and/or Trust No. 9322, the 
sum of $2,200,000; that said money totalling $2,715,571 was 
in the Treasury of the United States long prior to March 
4, 1923, and continued to remain in said Treasury until 
January 14,1926, when said sum was paid out by the Treas- 
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urer of the United States pursuant to the requirements of 
the judgment entered herein and of other similar judgments 
in partial satisfaction of said judgments; 

XVII. 

That the sum of $221,847.39 is now held by the Alien 
Property Custodian as the net income, dividend, interest, 
annuity, or other earnings which have accrued and been 
collected by the Custodian, covering the period from March 
4, 1923 to March 4, 1925, on the sum of $2,715,571 in the 
Treasury of the United States to the credit of Trusts Nos. 
555, 555-Special and 9322, which trusts stood to the credit of 
the Imperial German Government and/or Unknown Enemy 
No. 1, the money held in said trusts to the amount ot $2,- 
715,571 having been determined by this Court to belong to 
the Imperial German Government at the time of the seizure 
of said funds bv him; 

XVIII. 

That said interest amounting to the sum of $221,847.39, 
was computed on the Dollar Day method; that $2,200,000 
of the principal sum was contained in the different trusts 
for varying periods of time and the interest accrued as 
follows: 

25 In Trust Xo. 9322. $92,454 16 

In Trust Xo. 555. 80,705 95 

In Trust Xo. 465. 6,567 93 

Total on $2,200,000 00. $179,728 04 

Interest on remainder of principal $515,571.00 

3/4/23 to 3/4/25. 42,119 35 


Total interest .$221,847 39 


XIX. 

That this stipulation and exhibits may be used by either 
party in lieu of evidence in this cause, but either party may 
offfer at the hearing additional evidence not inconsistent 
with this stipulation. The parties hereto reserve the right 
to object to any of the facts stipulated herein on the ground 
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that they are irrelevant or immaterial to the issues in- 
%/ 

volved in said suit. 

IRA LLOYD LETTS, 

Assistant Attorney General of the United States; 

DEAN HILL STANLEY, 

Special Assistant to the Attorney General , 

Attorneys for Howard Sutherland, 
as Alien Property Custodian, and 
Frank White, as Treasurer of the 
United States. 

CARLIN, CARLIN & HALL, 

By M. CARTER HALL, 

FORDYCE, HOLLIDAY & WHITE, 

By THOMAS W. WHITE, 

Attorneys for Securities Corporation General. 
WINTHROP W. ALDRICH, 

McKENNY & FLANNERY, 

Attorneys for Equitable Trust Co. of N. V. 

26 Dr. Hermann H. G. Janssen, Rechtsanwalt, Counsel 
of the German Agent Before the Mixed Claims 
Commission, United States and Germany. 

Washington, D. C., March 16, 1926. 

Messrs. Carlin, Carlin & Hall, 

1127 Munsey Building, 

Washington, D. C. 

Gentlemen : 

In response to your request to the German Embassy for 
an opinion of a German lawyer with respect to the provi¬ 
sions of the German law under which the Zentral Einkaufs 
Gesellschaft mit besehraenkter Haftung would be liquidated 
and its assets distributed to its stockholders, I have been 
asked by the Ambassador whether I would be willing to 
investigate the question for you. I have been pleased to 
comply with your request and beg to submit the following: 

The Zentral Einkaufs Gesellschaft (Central Purchasing 
Company) mit besehraenkter Haftung (with limited lia¬ 
bility) is, under the German law, a juridical person regu¬ 
lated by Federal law, viz: the law of April 20, 1892 as 
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amended on May 20, 189S, the “Gesetz betr. Gessellschaften 
mit beschraenkter Haftung (German Law Record of 1892, 
page 1477, and of 1898, page 846, respectively). 

I have been unable to find any special provisions of law 
with respect to the liquidation of this particular company 
and am therefore of the opinion that its liquidation under 
the German law would be regulated by the provisions of the 
law of 1892-98 above referred to, relating to companies with 
limited liabilitv. 

The pertinent provisions are contained in the Fifth sec¬ 
tion of said law, which first deals with the various possible 
reasons and causes for the dissolution of a “G. m. b. II.” 
and also with the proper procedure to be taken in case of 
dissolution. (Paragraphs 60-65). 

It then goes on dealing with the liquidation of a “G. m. 
b. II.” (paragraphs 66-73), and closes with provisions for 
the safe-keeping of the books of such company after the 
dissolution (Paragraph 74); for the case of nullity of a 
“G. m. b. II.” (Paragraph 75); for the case of contingent 
(“hellbare”) nullity (Paragraph 76); and for the winding 
up of the business in case of nullity (Paragraph 77). 

For the purpose of this opinion, it will suffice to quote 
paragraphs 72 and 73 relating to the distribution of the 
assets and to the protection of creditors. 

The translation of paragraph 72 reads as follows: 

4 ‘The assets of the company are distributed among the 
shareholders in proportion to the shares. Another pro¬ 
portion for the distribution may be provided for in the 
contract.” 

The translation of paragraph 73 reads as follows: 

27 “Distribution must not be made before the debts 
of the company are paid or secured, and not before 
the expiration of one year after the date on which public 
call for the creditors (paragraphs 65, II) has been pub¬ 
lished in public papers for the third time. If a creditor, 
known to be a creditor, does not notify his claim, the amount 
due is to be deposited for the creditor, if such depositing 
is justified under the circumstances. If the payment of a 
debt is not feasible for the time being:, or if a debt is dis- 
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puted, the distribution of the assets can only be effected if 
the creditor has been given security. 

“Liquidators who infringe upon these provisions, are 
liable, jointly and severally, for the reimbursement of the 
amounts distributed. To such reimbursement claim the 
provisions of paragraph 43, III and IV, apply in an analo¬ 
gous way.” 

With respect to the steps to be taken to comply with the 
above mentioned provisions of the German law, before there 
can be a distribution of its assets to the stockholders, I 
would say: 

1. That in view of the fact that it is known that the liqui¬ 
dation has been actually begun, it is my opinion that the 
public call for the creditors has been published, as required 
by paragraph 73, and from my general knowledge of the 
situation, I am also of the belief that this call has been pub¬ 
lished for more than one year. This fact can, however, be 
easily and definitely ascertained. 

2. That the security required by paragraph 73 to be given 
to the creditors before distribution of assets may be given 
by responsible officials of the Reich and be in the form of a 
guaranty of indemnity. The Reiclis Minister der Finanzen 
has full authority under German law to give such guaranty. 

3. That after such security or guaranty had been pro¬ 
vided for, the liquidator would have full power and au¬ 
thority to distribute all of the assets of the corporation. 
Ordinarily such a distribution would be in cash, but inas¬ 
much as the cash and/or the property in the hands of the 
Alien Property Custodian are not available for immediate 
distribution by the liquidator, he could only distribute at 
this time to the respective shareholders their pro-rata share 
of a claim or chose an action against the Alien Property 
Custodian for the return of such cash and/or Property. 
The effect of such a distribution, however, would, in mv 
opinion, be to perfect in each shareholder the legal title 
to the pro-rata portion of the claim of the corporation 
against the Alien Property Custodian, so that in the event 
of a provision for the return of the money or propertv for¬ 
merly belonging to the corporation, such returns (if no 
other disposition had been previously made of said money 
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or property) would be direct to the shareholder and not to 
the corporation. 

4. That in order to completely legalize the kind of dis¬ 
tribution above set forth, it would be necessary to have the 
shareholders’ meeting or the shareholder separately agree 
to the pro-rata distribution of that claim in lieu of the or- 
dinarv cash distribution. It would be entirely legal for the 
Reich, if it so desired, to accept in the proposed distribution 
a pro-rata share of the corporation’s claim against the 
Alien Property Custodian and/or the Treasurer of the 
United States in lieu of cash. 

28 I am giving you this opinion in my capacity as a 

German lawyer and as attorney at law admitted to 
• • 

the Bar and to practice before Hanseatic Superior Court 
(Hanseatisches Oberlandsgericht), the District Courts and 
Municipal Courts of the City and Free State of Bremen. 
Respectfully submitted, 

Dr. HERMANN JANSSEN. 

Washington, D. C., March 17, 1920. 

Messrs. Carlin, Carlin & Hall, 

1127 Munsey Building, 

Washington, D. C. 

Gentlemen : 

At your request I have read and considered the opinion 
of Dr. Hermann II. G. Janssen, dated March 10, 1920 with 
respect to the provisions of the German law under which 
the Zentral Einkaufs Gessellsehaft mit beschraenkter Haf- 
tung would be liquidated and its assets distributed to its 
stockholders, and I take pleasure in saying that I concur in 
Dr. Janssen’s opinion. 

As you have requested it, I also will say that I have been 
appointed Judge of the District Court in Berlin in 1900 and 
Judge of the Prussian Supreme Court in 1910, that I have 
held this office until 1917, when I entered the Department 
of Justice, and that I am familiar with German civil and 
public law in all its phases. 

Yours very truly, 

Dr. KARL von LEWINSKT, 

German Agent Before the Mixed Claims 
Commission, United States and Germany. 
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29 Filed July 2, 1926. 

Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 41153. 

Securities Corporation General, Plaintiff, 

v. 

Howard Sutherland, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States, De¬ 
fendants. 

Final Decree. 

This cause coming on for hearing upon the supplemental 
bill of complaint filed by the plaintiff, the motion to dismiss 
and answer filed on behalf of the Defendants, and the 
agreed statement of facts, and Exhibits of the Plaintiff, 
and the Court having heard argument on behalf of all the 
parties, it is by the Court this 2d day of July, 1926, 
Adjudged, ordered, and decreed— 

1. That the prayer for mandatory injunction requiring 
the Defendants as Treasurer of the United States and as 
Alien Property Custodian to transfer to Trust No. 555 and 
to the credit of the Imperial German Government, the 
property and/or money now held by the Custodian and 
Treasurer of the United States in Trust No. 592, to the 
credit of the Zentral Einkaufs Gesellschaft, and to trans¬ 
fer to Trust No. 555, to the credit of the Imperial German 
Government, the sum of Two Hundred Twenty-one Thou¬ 
sand, Eight Hundred Forty-seven Dollars and Thirty-nine 
Cents ($221,847.39) held by the Alien Property Custodian 
in the Treasury of the United States, as the net income, 
dividend, interest, annuity or other earnings which have 
accumulated and been collected by him from March 

30 4, 1923, to March 4, 1925, on the sum of Two Million, 
Seven Hundred and Fifteen Thousand Five Hun¬ 
dred and Seventy-one Dollars ($2,715,571), which was held 
during said period in the Treasury of the United States to 
the credit of the Imperial German Government and/or 
Unknown Enemy No. 1, be and the same is hereby denied. 
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2. That the supplemental bill of complaint be, and the 
same hereby is dismissed upon the merits. 

WALTER I. McCOY, 

Chief Justice. 

From the foregoing decree, Plaintiff by its attorneys, in 
open Court, notes an appeal to the Court of Appeals; 
whereupon, the maximum of an undertaking for costs is 
hereby fixed at the sum of $100, with leave to deposit the 
sum of $50 with the Clerk in lieu thereof. 

WALTER I. McCOY, 

Chief Justice. 

We have no objection as to the form of said decree. 

C. C. CARLIN. 

M. CARTER HALL. 

McKENNEY & FLANNERY. 

Memoranda. 

July 9, 1926.—Cash deposit of $50 in lieu of appeal bond 
by Carlin & Hall. 

Statement of evidence in duplicate filed. 

31 Filed July 9, 1926. 

In the Supreme Court of the District of Columbia. 

Equity. No. 41153. 

Securities Corporation General, Plaintiff, 

v. 

Howard Sutherland, as Alien Property Custodian, and 

Frank White, as Treasurer of the United States, De¬ 
fendants. 

Assignment of Errors. 

Now comes the Plaintiff and files the following assign¬ 
ment of errors upon which it will rely upon its appeal from 
the order and decree made by this Honorable Court on the 
2nd day of July, 1926, in the above entitled cause: 
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(1) That the Court erred in denying the Plaintiff’s 
prayer for a mandatory injunction requiring the Defend¬ 
ants as Treasurer of the United States and as Alien Prop¬ 
erty Custodian to transfer to Trust No. 555 and to the 
credit of the Imperial German Government, the property 
and/or money now held by the Custodian and Treasurer of 
the United States in Trust No. 592, to the credit of the 
Zentral Einkaufs Gesellschaft, and to transfer to Trust 
No. 555, to the credit of the Imperial German Government, 
the sum of $221,847.39 held by the Allien Property Cus¬ 
todian in the Treasury of the United States, as the net in¬ 
come, dividend, interest, annuity or other earnings which 
have accumulated and been collected by him from March 4, 
1923, to March 4, 1925, on the sum of $2,715,571, which was 
held during said period in the Treasury of the United 
States to the credit of the Imperial German Government 
and/or Unknown Enemy No. 1. 

32 (2) That the Court erred in not adjudging and 

holding that the Plaintiff was entitled to be paid the 
balance due it on the decree entered herein June 19, 1924, 
out of the property and/or money held by the Defendant, 
Howard Sutherland, as Alien Property Custodian, to the 
credit of Trust No. 592, in the name of the Zentral Einkaufs 
Gesellschaft. 

(3) That the Court erred in not adjudging and holding 
that the Plaintiff was entitled to apply to the further satis¬ 
faction of its decree entered herein on June 19, 1924, in¬ 
come, interest or earnings on funds in the amount of $2,- 
715,571, belonging to the Imperial German Government and 
seized by the Alien Property Custodian and in the posses¬ 
sion of the Treasurer of the United States, which said 
interest amounting to the sum of $211,847.39, was earned 
or accrued on said sum of $2,715,571, from March 4, 1923, 
to March 4, 1925. 

(4) That the Court erred in refusing to admit into evi¬ 
dence, Plaintiff’s Exhibit 2, which is in words and figures 
as follows: 
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“In re Claim 386. 

October 4, 1922. 

The Honorable the Attorney General, 

Washington, D. C. 

Sir : 

I enclose herewith notice of claim and application in the 
following matter: 

Trust number—555. 

Name of Enemy—Imperial German Government. 

Name of Claimant—Securities Corporation General. 

Amount to be returned—$250,000. 

Order for property necessary—No. 

Total assets claimed—$250,000. 

This is one of a series of claims based upon ownership of 
German Government securities. Two classes of securities 
are represented by these claims. 

The first class of securities covers promissory notes of 
the German Empire, Series 26 etc. dated May 24, 1916, 
payable April 1, 1917. These notes matured April 1, 1917 
but were extended to April 1, 1918 by the payment of inter¬ 
est and the acceptance of such interest under an agreement 
to extend the same made by the note-holders with the repre¬ 
sentative of the German Government. The total 
33 amount of Series 26 etc. covered by these claims is 
$2,541,000. All of these claims, with the exception of 
claim number 3215, are filed in behalf of American citizens. 
Claim 3215 is bled in behalf of a Japanese firm. The total 
amount of Series 26 issued was $3,628,000. The total 
amount in the hands of American citizens is $2,531,000. 

$1,067,000 par value were retired by the Central Trust 
Co. from a fund of $1,097,000 deposited by the German 
Government for that purpose. The balance of about $30, 
000 was taken over by the Alien Property Custodian. 

$10,000 par value of Series 26 are held by a Japanese firm 
and payment is claimed under claim No. 3215. The affi¬ 
davit of Carl Heynen shows that these notes were to be 
redeemed from the funds in the hands of the Central Trust 
Co. but were not presented for redemption prior to the 
passage of the Act. This claim is by a Japanese firm and 
under this affidavit can be considered if Japan has granted 
reciprocal rights in debt cases to American citizens. 


HOWARD SUTHERLAND ET AL. 


29 


The second of these securities represented by these claims 
covers bonds of the German Government maturing Septem¬ 
ber 1, 1918, at 5%. The total amount of such issue was 
$5,000,000. The total amount of bonds held by American 
citizens is $65,000. The total amount covered by these 
claims is $65,000 par value of such bonds. These claims are 
not submitted at this time. However, the facts as to this 
issue are as follows: $250,000 were sold to individuals, 
$150,000 have been paid by the German Government, $45,- 
000 were in German hands, taken by the Alien Property 
Custodian and no claim has been tiled therefor. The balance 
of this issue except those covered by claims tiled, $65,000 
were deposited with German Insurance Companies and 
Commercial Houses in the United States and were taken 
over by the Alien Property Custodian. 

This office holds funds in the following trusts: 

Imperial German Government, Trust No. 555, $515,348.27. 

Zentral Einkaufs Ges. m. b. H. Trust 592, $49,441.15 in 
cash, securities amounting to $572,619.78 of which $475,500 
are in liberty bonds. 

Reichbank, $2,200,000. This fund can be made available 
if the claims are allowed. 

There is also a fund of $49,481.74 in the hands of the 
Trustee for the liquidator of the Hamburg American Line 
under Trust 477, which are admittedly funds of the Ger¬ 
man Government and may be applied to the payment of 
these claims. 

The Zentral Einkaufs Ges. m. b. H. and the Reichbank 
are German Government institutions and have assented to 
the use of these funds for thd purpose of paying claims 
based upon bond issued in dollars of the German Govern¬ 
ment. 

As to the eligibility of these claimants, under Section 9, 
it is necessary to state merely the fact that all such claim¬ 
ants are American citizens with the exception of the Japan¬ 
ese firm claiming under claim 3215. 

Interest on these notes, Series 26, was paid by Chandler 
& Co. from a fund recovered from the Alien Property Cus¬ 
todian under Claim 2754, and proof of citizenship sub¬ 
mitted at that time. I am forwarding Claim 2754 complete 

for vour information. 

* 
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34 I believe the following questions must be consid¬ 

ered in connection with the claims of eligible claim¬ 
ants above referred to: 

(1) Are these claims now being considered by the Mixed 
Claims Commission of Germanv and the United States! 

(2) Are these claims such claims as should be considered 
in connection with the general claims of American claim¬ 
ants against the German Government, and should these 
claims be given preference over the general claims against 
the German Government? 

(3) If the above inquiries numbers 1 and 3 are answered 
in the affirmative, are these claims of debts properly allow¬ 
able under Section 9? 

(4) If allowable under Section 9, should such allowance 
be for principal and interest or for principal only! 

With reference to inquiry number 1, the Mixed Claims 
Commission are authorized to consider claims of American 
citizens against the German Government. It, therefore, 
seems that this Commission might take up the question of 
the payment of these bonds. The State Department can¬ 
not give us any definite information on this point. 

With reference to inquiry number 2, it is, of course, a 
principle of law that in an action based upon indebtedness, 
the first creditor to secure judgment and issue execution 
against the property of the debtor is entitled to payment 
and it is not necessarv to cite all creditors or to make all 
creditors a party to his individual action. Of course, a 
Sovereign Government cannot be sued except with its con¬ 
sent. In these cases, the German Government has assented 
to the payment of the amounts claimed. Therefore, it seems 
to this office that if these claims are properly allowable 
under Section 9, they may be considered for payment by 
you regardless of other claims against the German Govern¬ 
ment. 

In answer to inquiry number 3, the opinion of this office is 
that any claim of debt which was owing to and owned by 
the claimant prior to October 6, 1917 may be paid under 
Section 9 if the claimant is eligible. These notes and bonds 
matured after the Trading with the Enemy Act was passed. 
The bonds and notes however, were owned by the claimants 
prior to October 6, 1917 and I do not believe that the ex¬ 
tension of the date of maturity in one case and the fact that 
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the bonds matured subsequent to the Act in the other case 
is sufficient to bar the recovery on the claims by reason of 
paragraph E of Section 9. These are contract obligations, 
the amount is fixed and the contract was entered into prior 
to October 6, 1917 and the amount was fixed prior to that 
date. 

In answer to inquiry number 4, no interest is allowable 
between belligerents during the period of the war. There¬ 
fore, the interest from the date of maturity to July 2, 1921 
cannot be allowed on these claims. However, I believe that 
interest may be properly computed and paid from July 2, 
1921 to the date of payment. 

The conclusions of this office, therefore, are as follows: 

4 ‘ These notes and bonds constitute just obligations of the 
German Government. They are due and payable. There 
are funds in the hands of the Alien Property Custodian 
which may be applied to such payment with the assent of 
all parties concerned and such funds either are the direct 
funds of the German Government or are owned bv institu- 
tions which are Governmental Agencies. The debts are 
payable to American citizens and by the terms of the 
35 notes and bonds themselves are payable in dollars. 

The notes and bonds were owned bv the claimants 
prior to the passage of the Trading with the Enemy Act and 
the obligation of the German Government was determined 
prior to the passage of that Act. The claimants are not 
obligated to await the settlement of all other claims against 
Germany but may proceed diligently to enforce whatever 
rights they may have for the collection of the amounts due 
them. The bonds and notes were sold in this country with 
the permission of the State Department and this country 
was not at war with Germany at the time of such sale.” 

Please consider this claim in connection with the other 
claims for the payment of German bonds which will be for¬ 
warded to you and reference will be made in those claims 
to the recommendation made by this office in this claim. 
Affidavits, assents, powers of attorney and all proof in con¬ 
nection with all of the claims is filed herewith and refer- 
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cnce is made to this proof in the consideration of all of 
these claims. 

Very truly yours, 


Managing Director. 

GEW :mf. 

Approved. 

THOMAS W. MILLER. 

10/5/22.'” 

(5) That the Court erred in refusing to admit into evi¬ 
dence, Plaintiff’s Exhibit 3, which is in words and figures 
as follows: 

“January 21, 1926. 

The Honorable the Attorney General, 

Washington, D. C. 

Dear Mr. Attorney General : 

Attention Mr. Letts. Re Trust No. 592—Zentral Einkaufs 

Gesellschaft. 

I attach hereto a transcript of the account as it now 
stands upon the books of the Custodian in the name of the 
above mentioned concern. This company was — German 
Corporation organized under governmental direction. It 
was a governmental agency and its business in this country 
was transacted largely through Dr. II. F. Albert and Carl 
Heynen, commercial attache and assistant commercial at¬ 
tache, representatives who were well known to be the most 
active of the Imperial German Government’s representa¬ 
tives in the United States during the period of the begin¬ 
ning of the world war in 1914 be the entrance of the United 
States in April, 1917. The evidence filed by representa¬ 
tives of the claimants in so called German Bond cases shows 
that the operations of this corporation in the United States 
were exclusively for the purpose of purchasing goods, prin¬ 
cipally food stuffs and raw materials and the means to 
transport them for the benefit of the Imperial German Gov¬ 
ernment. 

The affidavits furnished show that the original capital of 
said corporation was 45,000,000 marks, of which approxi- 
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mately 30,000,000 was originally subscribed for by the Im¬ 
perial German Government itself and approximately 15,- 
500,000 marks subscribed for by German states and 
36 the free cities of Hamburg, Bremen and Lubeck. It 
is further shown that the present German Govern¬ 
ment now owns the entire outstanding capital stock of said 
corporation except for 100,000 marks owned by the Free 
State of Oldenburg and 250,000 marks owned by private in¬ 
dividuals and companies. It further appears that said cor¬ 
poration was financed by the Imperial German Government 
and funds furnished it with which to buy supplies and raw 
materials. Notes of the Imperial German Government 
known as Series 26, payable in dollars and the same notes 
for the payment of which suits were instituted and judg¬ 
ments recovered in the so-called German Bond cases, were 
sold in this country and a large percentage of the proceeds 
of said notes were turned over by the German Embassy and 
placed to the credit of the Zentral Einkaufs Geselisehaft 
and used by it in the purchase of supplies and raw materials 
for the Imperial German Government. 

It further appears that the corporation transacted no 
business other than for the benefit of the Imperial German 
Government or its people in the supplying of goods as here¬ 
tofore stated and that it was not conducted for benefit; that 
it was intended to be and was exclusivelv a German Gov- 
ernment agency and handled the business for the German 
Government and its people. The affairs of the corporation 
are now in liquidation and it is no longer actively engaged 
in business. The facts hereinbefore stated appear largely 
in affidavits made by Carl Heynen, himself, and by Paul 
von Leverkuhn, Assistant Counsel of the German Mixed 
Claims Commission. In addition to the above affidavits, 
there is submitted an original Assent to the use of its funds 
for the payment of the so-called German notes, in which 
appear the following recitals: 

“Whereas the undersigned Zentral-Einkaufs-Gesell- 
schaft mit beschrankter Haftung at Weidendamm la, Ber¬ 
lin, Germany, in the United States in the years 1916 and 
1917 received certain advances from Dr. Heinrich F. Albert 
the funds for which were derived from the sale of notes of 
the German Government in the United States and 
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Whereas the said Zentral-Einkaufs-Gesellschaft became 
indebted to the German Government for the amount of said 
advances, and 

Whereas by reason of advances and other transactions 
the Brynhilda Shipping Corporation, C. W. Lowack, John 
Simon and other individuals became or mav have become 
indebted to the Zentral-Einkaufs-Gesellschaft and/or to 
said Heinrich F. Albert and/or to the German Government, 
and 

Whereas the Zentral-Einkaufs-Gesellschaft besides hav¬ 
ing an interest in whatever monevs mav be held by the 
Alien Property Custodian for its own account, is also inter¬ 
ested in any monevs held for the aforesaid bv the Alien 
Property Custodian.” 

The Assent then contains the representation that the 
company is the owner of or claims some right, title and in¬ 
terest in money or other property held by the Alien Prop- 

ertv Custodian or bv the Treasurer of the United States of 
• » 

America for its account, and it further whereas, as follows: 

“Whereas bv reason of its indebtedness to the German 
Government the Zentral-Einkaufs-Gesellschaft is prepared 
to consent to the payment of any funds to its credit or any 
funds in which it may be interested, to the holders of said 
notes pro rata for the fa ct amount of said notes and inter¬ 
est.” 

Then follows the usual final assent. A copy of said Assent 
is attached hereto as Exhibit 1. 

In an Assent by Reichsminister der Finanzen (signature 
ineligible) dated December 24, 1921, there is a recital as 
follows : 

37 “Whereas out of the proceeds of the sale of said 
notes certain moneys were advanced by the Govern¬ 
ment (German Government) through Heinrich F. Albert to 
the Zentral-Einkaufs-Gesellschaft, so that the Zentral-Ein¬ 
kaufs-Gesellschaft became indebted to the German Govern¬ 
ment, and 

Whereas certain other moneys which were the proceeds 
of said sale remained in the accounts of Heinrich F. Albert 
who thereby became the holder of said funds of the Ger- 
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man Government and held the same on behalf of the Gov¬ 
ernment, or was indebted to the German Government, and 

Whereas moneys of the German Government itself or to 
the account of the German Government are in the hands of 
the Alien Property Custodian.” 

This Assent confirms the indebtedness and tends to prove 
the ownership by the Imperial German Government and its 
successors in and to the Zentral-Einkaufs-Gesellschaft 
funds held in Trust No. 592, a copy of this assent is attached 
as Exhibit 2. 

In addition to the above Assents, these concerns have 
executed a Power of Attorney running to Carl Heynen with 
power of substitution. In these Powers of Attorney the 
substituted Attorney in Fact is authorized to execute any 
certain documents that will assist in the release of the funds 
held. Copies of said Powers of Attorney are hereto at¬ 
tached as Exhibits 3 and 4. 

Attached hereto also are copies of affidavits from Carl 
Ilevnen dated April 25, 1925, and Paul von Leverkuhn, 
dated March 10th, 1925. 

It has occurred to this office that under Articles 296 and 
297 of the Treatv of Versailles which are reserved to the 
United States in the Treaty between the United States and 
Germany that Germany undertakes to satisfy its own citi¬ 
zens for any property held by this office that may be ap¬ 
plied to the payment of indebtedness found due and inas¬ 
much as the German Government has assented to the allow¬ 
ance of this claim, it does not appear to this office that any 
creditor of the Zentral Einkaufs Gesellschaft could success¬ 
fully prosecute a suit for any property so applied. It fur¬ 
ther appears to this office that there has been sufficient 
evidence taken in connection with the assents to justify a 
transfer of these funds. 

This, however, is a question for your Department to de¬ 
termine, and we, therefore, request an opinion as to 
whether or not the funds so requested should be trans¬ 
ferred so that the same may be applied on the judgments 
in the suits recently decided by the Supreme Court in favor 
of American bond holders. 

Very truly yours, 

HOWARD SUTHERLAND, 

Alien Property Custodian.” 


MH/dch. 
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(6) That the Court erred in dismissing the Supplemental 
Bill of Complaint. 

(7) That the Court erred in not granting the relief 
prayed for in the Supplemental Bill of Complaint. 

All of which is respectfully submitted. 

Dated Washington, D. C. this 9th day of July, 1926. 

C. C. CARLIN, 

M. CARTER HALL, 
Attorneys for Plaintiff. 

Service of a copy of the above acknowledged this 9 day 
of July, 1926. 

DEAN HILL STANLEY, 

Attorney for Howard Sutherland , 
as Alien Property Custodian and 
Frank White, as Treasurer. 

38 Filed July 9, 1926. 

In the Supreme Court of the District of Columbia. 

Equity. No. 41153. 

Securities Corporation General, Plaintiff, 


v. 

Howard Sutherland, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States, De¬ 
fendants. 

Designation of Record. 

To the Clerk of the Supreme Court of the District of Co¬ 
lumbia : 

You will please incorporate in the transcript of the rec¬ 
ord to be prepared in the above entitled cause on appeal to 
the Court of Appeals of the District of Columbia, the fol¬ 
lowing documents and papers: 

Supplemental Bill of Complaint; 

Order substituting Howard Sutherland as Alien Prop¬ 
erty Custodian as party defendant; 

Subpoenas; 
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Motion to dismiss and answer to supplemental Bill of 
Complaint; 

Stipulation No. 1 as to facts; 

Statement of evidence; 

Final decree of July 2, 1926 with notation of appeal; 

Assignment of error; 

This designation of record. 

C. C. CARLIN, 

M. CARTER HALL, 
Attorneys for Plaintiff. 

Service of a copy of the above accepted this 9th day of 
July, 1926. 

DEAN HILL STANLEY, 

Attorney for Howard Sutherland , 
as Alien Property Custodian, arid 
Frank White, as Treasurer. 

Memorandum. 

July 10, 1926.—Statement of evidence submitted and 
signed (duplicate). 

39 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 38, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 41153 in Equity, wherein Securi¬ 
ties Corporation General, a corporation, is Plaintiff and 
Frank White, Treasurer of the United States and Thomas 
W. Miller, Alien Property Custodian, are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of July, 1926. 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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40 In the Supreme Court of the District of Columbia. 

Equity. Xo. 41153. 

Securities Corporation General, Plaintiff, 

v. 

Howard Sutherland, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States, De¬ 
fendants. 

Statement of Evidence. 

This cause came on for hearing before Mr. Chief Justice 
McCoy on the 12th day of June, 1926, and the following 
evidence and testimony was offered by the Plaintiff. 

The Plaintiff offered in evidence, and there was received 
in evidence, the following document marked ‘‘Plaintiff’s 
Exhibit Xo. 1”: 


41 Plaintiff’s Exhibit Xo. 1. 

Executive Order No. 2813, February 26, 1918. 

Trading with the Enemy Act—Executive order prescribing 
rules and regulations respecting the exercise of the 
powers and authority and the performance of the duties 
of the Alien Property Custodian under the “Trading with 
the Enemy Act ,, and prior executive orders pursuant 
thereto, and respecting the deposit and investment of 
moneys received by or for the account of the Alien Prop¬ 
erty Custodian. 

(Xo. 2813.) 

By virtue of the authority vested in me by “An Act to 
define, regulate, and punish trading with the enemy, and 
for other purposes,” approved October 6, 1917, known as 
the “Trading with the enemy act,” I hereby make the fol¬ 
lowing orders, rules and regulations. 

(1) Definitions. 

(a) The word “person,” as used herein, shall be deemed 
to mean an individual, partnership, association, company, 
or other unincorporated body of individuals, or corporation 
or body politic. 
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(b) The word ‘ i enemy,” as used herein (including sub¬ 
sequent definitions) shall be deemed to mean either an 
i ‘enemy’’ or ‘ 4 ally of enemy,” as the case may be. 

(c) The words “right,” “title,” “interest,” “estate,” 
“power,” and “authority” of the enemy, as used herein, 
shall be deemed to mean respectively such right, title, in¬ 
terest, estate, power, and authority of the enemy as may 
actually exist and also such as might or would exist if the 
existing state of war had not occurred, and shall be deemed 
to include respectively the right, title, interest, estate, power 
and authority in law or equity or otherwise of any repre¬ 
sentative of or trustee for the enemy or other person claim¬ 
ing under or in the right of, or for the benefit of, the enemy. 

(d) Any requirement made by the Alien Property Cus¬ 
todian pursuant to Section 7, subsection “c” of the “Trad¬ 
ing with the Enemy Act” may be known as and called a de¬ 
mand and will be hereinafter referred to as a demand. 

(2) Demands Pursuant to Section 7, Subsection “C.” 

(a) The Alien Property Custodian may make demand for 
the conveyance, transfer, assignment, delivery, and pay¬ 
ment of any money or other property owing or belonging 
to or held for, by, on account of, or on behalf of or for the 
benefit of an enemy not holding a license granted by me or 
in the exercise of my power and authority, which the Alien 
Property Custodian after investigation shall determine is 
so owing or so belongs or is so held, together with every 
right, title, interest, and estate of the enemy in and to 
such money or other property and every power and 
authority of the enemy thereover, including (but without 
limiting the generality of the foregoing) the power and 
authority to affirm, ratify, approve, revoke, repudiate or 
disapprove, in whole or in part, and at any time or 
42 times, any power, agency, trust or other relation at 
the time existing, and also any act or omission there¬ 
tofore done in the exercise of or pursuant to any power, 
agency, trust or other relation which the enemy could or 
might lawfully revoke, repudiate, disaffirm, affirm, ratify 
or approve, and also including (but without limiting the 
generality of the foregoing) the power and authority to di¬ 
rect, supervise, and control the future exercise of any 
power, agency, trust or other relation over such money or 
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other property to the extent that the enemy could or might 
lawfully direct, supervise, and control the same. Or the 
Alien Property Custodian may qualify or limit any such 
demand in such manner to such extent as he may in any 
case see fit and (without limiting the generality of the 
power to qualify and limit demands) he may in any case de¬ 
mand all or only such power and authority over the money 
or other property as he may see fit without demanding any 
conveyance, transfer, assignment, delivery or payment of 
such money or other property, or any other right, title, 
interest, or estate therein or thereto except such as may be 
included within the power and authority demanded in the 
particular case over such money or other property. 

A demand for the conveyance, transfer, assignment, de¬ 
livery and payment of money or other property unless ex¬ 
pressly qualified or limited shall be deemed to include every 
right, title, interest, and estate of the enemy in and to the 
money or other property demanded as well as every power 

and authoritv of the enemv thereover. 

» • 

(b) Notice of any demand made by the Alien Property 
Custodian may be given to any person who, alone or jointly 
with others, may hold or have the custodv or control of or 
may be exercising any right, power, or authority in or 
over or may be performing any duty concerning the money 
or other property mentioned in the demand; and, in any 
notice given, the Alien Property Custodian may require of 
the person notified the performance of any act or thing 
within the power of the person notified which may be neces¬ 
sary or proper to make the demand fully effective, or to 
establish proper acknowledgment, recognition, or evidence 
of the right, title, interest, and estate of the Alien Property 
Custodian in and to such money or other property and of 
the power and authority of the Alien Property Custodian 
thereover, and it shall be the duty of any person so notified 
to perform any act or thing so required. Such notice may 
be given in person or by mail. 

(c) When demand shall be made and notice thereof given, 
as hereinbefore provided, such demand and notice shall 
forthwith vest in the Alien Property Custodian such right, 
title, interest, and estate in and to and possession of the 
money or other property demanded and such power or 
authority thereover as may be included within the demand, 
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and the Alien Property Custodian may thereupon proceed 
to administer such money and other property in accordance 
with the provisions of the “Trading with the Enemy Act” 
and with any orders, rules, or regulations heretofore, 
hereby, or hereafter made by me or heretofore or hereafter 
made by the Alien Property Custodian. 

(3) Powers of Administration. 

(a) The Alien Property Custodian may appoint and 
clothe with necessary power and authority such agents, 
bailees, and attorneys in fact as he may find to be necessary 

or proper to carry out the provisions of the “Trad- 
43 ing with the Enemy Act” and the Executive Orders, 
rules, and regulations heretofore, hereby, or here¬ 
after made, and prescribe the duties and fix the compensa¬ 
tion of such agents, bailees, and attorneys in fact; and any 
depositary designated by the Alien Property Custodian 
may be appointed as such agent, bailee or attorney in fact. 
And the Alien Property Custodian may require bonds of 
such agents, bailees and attorneys in fact and fix the penalty 
and conditions thereof. 

(b) The Alien Property Custodian may pay all reason¬ 
able and proper expenses which may be incurred in or about 
securing possession or control of money or other property 
and in or about collecting dividends, interest, and other in¬ 
come therefrom, and in otherwise protecting and adminis¬ 
tering the same. So far as may be, all such expenses shall 
be paid out of, and in any event recorded as a charge 
against, the estate to which such money or other property 
belongs. 

(c) The Alien Property Custodian may authorize deposi¬ 
taries designated by him and agents, bailees, and attorneys 
in fact appointed by him to deduct all expenses authorized 
or approved by the Alien Property Custodian, including the 
compensation of such depositaries, agents, bailees, and at¬ 
torneys in fact, from any moneys collected by them and the 
payment by them to the Alien Property Custodian or into 
the Treasury of the United States of the net amount re¬ 
maining in their hands. 

(d) The Alien Property Custodian may exercise any 
right, power, or authority of the enemy in, to and over 
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corporate stock, shares or certificates representing bene¬ 
ficial interests owing or belonging to or held for, by, on ac¬ 
count of, or on behalf of or for the benefit of an enemy, in¬ 
cluding (1) the right to receive all notices issued by the 
corporation, unincorporated association, company or 
trustee which issued such stock, shares or certificates, to the 
holders or owners of similar stock, shares or certificates, 
(2) the right to exercise all voting power appertaining to 
such stock, shares or certificates, and (3) the right to re¬ 
ceive all subscription rights, dividends and other distribu¬ 
tions and payments, whether of capital or income, declared 
or made on account of such stock, shares or certificates, re¬ 
gardless of whether or not such stock, shares or certificates 
be in the possession of the Alien Property Custodian, and 
regardless of whether or not such stock, shares or certifi¬ 
cates have been transferred to the Alien Property Cus¬ 
todian upon the books of the corporation, association, com¬ 
pany or trustee issuing the same. 

The Alien Property Custodian may nominate persons who 
may, when duly elected or appointed, serve as directors, 
officers or employees of any corporation whose corporate 
stock or shares, in whole or in part, are owing or belonging 
to, or are held for, by, on account of, or on behalf of or for 
the benefit of an enemy. 

The Alien Property Custodian may demand the transfer 
of corporate stock, shares or certificates representing bene¬ 
ficial interests to be made upon the books of any corpora¬ 
tion, unincorporated association, company or trustee, issu¬ 
ing the same, into the name of the Alien Property Cus¬ 
todian or into the name of any depositary designated by the 
Alien Property Custodian for the account of the Alien 
Property Custodian, or, in the case of corporate stock or 
shares, into the name of any other person for the purpose of 
qualifying such person to serve as a director of the corpora¬ 
tion issuing such corporate stock or shares; and it shall be 
the duty of any corporation, unincorporated associa- 
44 tion, company, or trustee to comply with such de¬ 
mand when accompanied by the presentation of the 
certificates which represent such corporate stock, shares or 
beneficial interests. Provided that corporate stock or 
shares transferred into the name of any other person than 
the Alien Property Custodian or a designated depositary 
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shall be indorsed by such person in blank and delivered to 
and held by the Alien Property Custodian or by a duly 
designated depositary. 

(e) In respect of moneys, accounts payable, credits, notes 
or other obligations owing or belonging to or held for, by, 
on account of, or on behalf of, or for the benefit of an enemy, 
whether the payment or delivery or the mere transfer and 
assignment thereof be demanded, the Alien Property Cus¬ 
todian may exercise discretion in enforcing payment, grant¬ 
ing indulgence, making extension or accepting security, and 
in exercising any other right, power or authority of the 
enemv. 

(/) The Alien Property Custodian may sell and deliver 
any commodity or other tangible property which may be 
perishable or which may in the preservation thereof in¬ 
volve expense. And the Alien Property Custodian may sell 
and deliver any rights appurtenant to the ownership of 
corporate stock, shares or certificates of beneficial interests 
in cases where such rights would lapse unless exercised 
within a limited time. The Alien Property Custodian may 
manage, conduct, and operate any business belonging to or 
held for, by, on account of, or on behalf of or for the benefit 
of an enemy in cases where the continuation of such busi¬ 
ness may seem to be necessary to prevent waste or to pro¬ 
tect such business. And the Alien Property Custodian may 
sell or otherwise dispose of such business or any part there¬ 
of, or the assets or any part thereof, whenever such sale 
shall seem to be necessary to prevent waste or to protect 
such business. And in the management, operation, conduct, 
sale or other disposition of such business the Alien Prop¬ 
erty Custodian may exercise every right, power and author¬ 
ity of the enemy. 

(g) In cases of liquidation of an estate belonging to a 
partnership, association or unincorporated company in 
which an enemy may have an interest, the Alien Property 
Custodian may exercise every right, power, and authority 
of the enemy, including th right, power, and authority to 
sell the interest of the enemy in the event such sale seems 
necessary to prevent waste or to protect such interest. 

(h) All sales made by the Alien Property Custodian may 
be conducted privately or publicly, with or without adver¬ 
tisement, and on such terms and conditions as to the Alien 
Property Custodian may seem proper. 
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In all cases of sales made by the Alien Property Cus¬ 
todian, all reasonable expenses incurred in and about such 
sales shall be deducted from the proceeds and the net 
amount remaining paid into the Treasury of the United 
States. 

• 

(i) The Alien Property Custodian is authorized to exer¬ 
cise any power conferred upon him by any license issued 
by me or in the exercise of the power and authority con¬ 
ferred upon me under the “Trading with the Enemy Act,” 
wherever such license involves any act or thing concerning 
any money or other property owing or belonging to or held 
for, by, on account of, or on behalf of or for the beenfit of 
an enemy. 

45 (4) Statutory Powers of the Alien Property Cus¬ 

todian 

Nothing herein contained is intended, nor shall anything 

herein contained be construed, to limit the powers conferred 

upon the Alien Property Custodian by the “Trading with 

the Enemv Act.” 

•> 

(5) Deposit and Investment of Moneys Received by the 

Alien Property Custodian. 

There shall be deposited in the Treasury of the United 
States, through the office of the Secretary of the Treasury— 

(a) Any and all moneys (including checks and drafts 
payable on demand) paid to or received by the Alien Prop¬ 
erty Custodian pursuant to the “Trading with the Enemy 
Act”; 

(b) Any and all moneys (including checks and drafts 
payable on demand) collected or received by the Alien 
Property Custodian, as dividends or interest or income, that 
may become due upon any stocks, bonds, notes, time drafts, 
time bills of exchange, or other securities or property held 
by the Alien Property Custodian or by any depositary or 
depositaries designated as provided in said Act for the ac¬ 
count of the Alien Property Custodian. 

(c) Any and all moneys collected as the proceeds of any 
and all maturing obligations held by the Alien Property 
Custodian or by any such depositary or depositaries for the 
account of the Alien Property Custodian; and 
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(d) Any and all moneys paid to or received by the Alien 
Property Custodian as the proceeds of any sale or sales, 
made at any time pursuant to such rules and regulations as 
the President shall prescribe, of any and all property or 
rights which shall come into the possession of the Alien 
Property Custodian in pursuance of the provisions of said 
Act; 

Provided, however, That the Alien Property Custodian 
may fix stated periods, not longer than quarter-yearly, for 
accounting by depositaries, agents, bailees, and attorneys 
in fact of all moneys received by them, and for the payment 
thereof by such depositaries, agents, bailees, and attorneys 
in fact to the Alien Property Custodian, who shall forthwith 
pay the same into the Treasury of the United States, as 
provided above, and that checks and drafts payable on 
demand received by the designated depositaries in pay¬ 
ment of dividends, interest and income property held by or 
for the account of the Alien Property Custodian may be 
collected by such depositaries for the account of the Alien 
Property Custodian, but that all other checks and drafts 
payable on demand shall be forthwith deposited by the 
Alien Property Custodian in the Treasury of the United 
States, as provided above. 

Any and all moneys so deposited in the Treasury of the 
United States, as herein provided, as well as all moneys, 
if any, which may be paid to the Treasurer of the United 
States, as provided in said Section 12 of said Act, and all 
interest, dividends or other income, if any, in respect of 
any property conveyed, transferred, assigned or delivered 
to the Treasurer of the United States, as provided in Sec¬ 
tion 12, shall be credited by the Treasurer of the United 
States to the Secretary of the Treasury 4 ‘for account of 
the Alien Property Custodian.” 

46 Any and all money so deposited in the Treasury 
of the United States, as herein provided, together 
with any interest or income received from the investment 
thereof, shall be subject to withdrawal by the Secretary of 
the Treasury for the purpose of making any payment or pay¬ 
ments pursuant to the provisions of said Act, and, until so 
withdrawn, may be invested and reinvested, from time to 
time, by the Secretary of the Treasury in United States 
bonds or United States certificates of indebtedness. The 
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bonds and certificates of indebtedness, in which such moneys 
shall be so invested, shall be held by the Secretary of the 
Treasury for account of the Alien Property Custodian, sub¬ 
ject to the provisions hereof and of said Act and to such 
further orders, rules or regulations as may, from time to 
time, be prescribed by me. 

(6) Amendments and Modifications of Prior Executive 

Orders. 

All other Executive Orders heretofore made are lierebv 

* 

amended and modified to such extent as mav be necessarv 

» * 

to conform with the provisions hereof. 

WOODROW WILSON. 

The White House, 26 February, 1918. 

47 The Plaintiff offered in evidence and on objection 

bv the Defendants the Court declined to admit as 
* 

evidence, over the exception and objection of the Plaintiff, 
the following document marked “Plaintiff’s Exhibit No. 2 
for identification.” 

“Plaintiff’s Exhibit No. 2 for Identification.” 

In re Claim 386. 


October 4, 1922. 

The Honorable the Attorney General, 

Washington, D. C. 

Sir : 

I enclose herewith notice of claim and application in the 
following matter: 

Trust Number—555. 

Name of enemy—Imperial German Government. 

Name of Claimant—Securities Corporation General. 
Amount to be returned—$250,000. 

Order for property necessary—No. 

Total assets claimed—$250,00. 

This is one of the series of claims based upon ownerships 
of German Government securities. Two classes of securi¬ 
ties are represented by these claims. 
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The first class of securities covers promissory notes of 
the German Empire, Series 26 etc. dated May 24, 1916, 
payable April 1, 1917. These notes matured April 1, 1917, 
but were extended to April 1, 1918, by the payment of in¬ 
terest and the acceptance of such interest under an agree¬ 
ment to extend the same made bv the note-holders with the 

%■ 

representative of the German Government. The 
48 total amount of Series 26 etc., covered by these 
claims, is $2,541,000. All of these claims, with the 
exception of claim number 3215, are tiled in behalf of 
American citizens. Claim 3215 is filed in behalf of a Japan¬ 
ese firm. The total amount of Series 26 issued was $3,- 
628,000. The total amount in the hands of American citizens 
is $2,531,000. 

$1,067,000 par value were retired by the Central Trust 
Co. from a fund of $1,097,000 deposited by the German 
Government for that purpose. The balance of about $30,000 
was taken over by the Alien Property Custodian. 

$10,000 par value of Series 26 are held by a Japanese 
firm, and payment is claimed under Claim No. 3215. The 
affidavit of Carl Hevnen shows that these notes were to be 
redeemed from the funds in the hands of the Central Trust 
Co. but were not presented for redemption prior to the pas¬ 
sage of the Act. This claim is by a Japanese firm and under 
this affidavit can be considered if Japan has granted recip¬ 
rocal rights in debt cases to American citizens. 

The second of these securities represented by these claims 
covers bonds of the German Government maturing Septem¬ 
ber 1, 1918, at 5%. The total amount of such issue was $5,- 
000,000. The total amount of bonds held by American citi¬ 
zens is $65,000. The total amount covered by these claims 
is $65,000 par value of such bonds. These claims are not 
submitted at this time. However, the facts as to this issue 
are as follows: $250,000 were sold to individuals, $150,000 
have been paid by the German Government, $45,000 were in 
German hands, taken by the Alien Property Custodian and 
no claim has been filed therefor. The balance of this issue 
except those covered by claims filed, $65,000 were deposited 
with German Insurance Companies and Commercial Houses 
in the United States and were taken over by the Alien Prop¬ 
erty Custodian. 
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This office holds funds in the following trusts: 


Imperial German Government, Trust Xo. 555, 
348.27. 



Zentral Einkaufs Ges. m. b. II., Trust 592, $49,441.15 in 
cash, securities amounting to $572,619.78 of which $475,500 
are in liberty bonds. 

Reiehbank, $2,200,000. This fund can be made available 
if the claims are allowed. 

There is also a fund of $49,481.74 in the hands of the 
Trustees for the Liquidator of the Hamburg American Line 
under Trust 477, which are admittedly funds of the German 
Government and may be applied to the payment of these 
claims. 

The Zentral Einkaufs Ges. m. b. II. and the Reiehbank are 

German Government institutions and have assented to the 

use of these funds for the purpose of paying claims based 

upon bond issued in dollars of the German Government. 

As to the eligibility of these claimants, under Section 9, 

it is necessarv to state merelv the fact that all such claim- 
• • 

ants are American citizens with the exception of the Japan¬ 
ese firm claiming under Claim 3215. 

Interest on these notes, Series 26, was paid by Chandler 
& Co. from a fund recovered from the Alien Property Cus¬ 
todian under Claim 2754, and proof of citizenship submitted 
at that time. I am forwarding Claim 2754 complete for 
vour information. 

49 I believe the following questions must be con¬ 
sidered in connection with the claims of eligible 
claimants above referred to:— 


(1) Are these claims now being considered by the Mixed 
Claims Commission of Germany and the United States! 

(2) Are these claims such claims as should be considered 
in connection with the general claims of American claimants 
against the German Government and should these claims be 
given preference over the general claims against the Ger¬ 
man Government? 

(3) If the above inquiries numbers 1 and 2 are answered 
in the affirmative, are these claims of debts properly allow¬ 
able under Section 9 ? 

(4) If allowable under Section 9, should such allowance 
be for principal and interest or for principal only? 
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With reference to inquiry number 1, the Mixed Claims 
Commission are authorized to consider claims of American 
citizens against the German Government. It, therefore, 
seems that this commission might take up the question of 
the payment of these bonds. The State Department cannot 
give us any definite information on this point. 

With reference to inquiry number 2, it is, of course, a 
principle of law that in an action based upon indebtedness, 
the first creditor to secure judgment and issue execution 
against the property of the debtor is entitled to payment 
and it is not necessary to cite all creditors or to make all 
creditors a part to this individual action. Of course, a 
Sovereign Government cannot be sued except with its con¬ 
sent. In these cases, the German Government has assented 
to the payment of the amounts claimed. Therefore, it seems 
to this office that if these claims are properly allowable 
under Section 9, they may be considered for payment by 
you regardless of other claims against the German Govern¬ 
ment. 

In answer to inquiry number 3, the opinion of this office 
is that any claim of debt which was owing to and owned by 
the claimant prior to October 6, 1917 may be paid under 
Section 9 if the claimant is eligible. These notes and bonds 
matured after the Trading with the Enemy Act was passed. 
The bonds and notes, however, were owned by the claimants 
prior to October 6, 1917 and I do not believe that the ex¬ 
tension of the date of maturity in one case and the fact that 
the bonds matured subsequent to the Act in the other case 
is sufficient to bar recovery on the claims by reason of para¬ 
graph E of Section 9. These are contract obligations, the 
amount is fixed and the contract was entered into prior to 
October 6,1917 and the amount was fixed prior to that date. 

In answer to inquiry number 4, no interest is allowable be¬ 
tween belligerents during the period of the war. There¬ 
fore, the interest from the date of maturity to July 2, 1921 
cannot be allowed on these claims. However, I believe that 
interest may be properly computed and paid from July 2, 
1921 to the date of payment. 

The conclusions of this office, therefore, are as follows: 

‘‘These notes and bonds constitute just obligations of the 
German Government. They are due and payable. There 

7—4495a 
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are funds in the hands of the Alien Property Custodian 
which may be applied to such payment with the assent of 
all parties concerned and such funds either are the direct 
funds of the German Government or are owned by institu¬ 
tions which are Governmental Agencies. The debts are 

payable to American citizens and by the terms of the 
50 notes and bonds themselves are payable in dollars. 

The notes and bonds were owned by the claimants 
prior to the passage of the Trading with the Enemy Act 
and the obligation of the German Government was de¬ 
termined prior to the passage of that Act. The claimants 
are not obligated to await the settlement of all other claims 
against Germany but may proceed diligently to enforce 
whatever rights tliev may have for the collection of the 
amounts due them. The Bonds and notes were sold in this 
country with the permission of the State Department and 
this country was not at war with Germany at the time of 
such sale.” 

Please consider this claim in connection with the other 
claims for the payment of German bonds which will be for¬ 
warded to you and reference will be made in those claims 
to the recommendation made by this office in this claim. 
Affidavits, assents, powers of attorney and all proof in con¬ 
nection with all of the claims is filed herewith and reference 
is made to this proof in the consideration of all of these 
claims. 

Very truly yours, 


Managing Director. 

GEW :mf. 

Approved. 

THOMAS W. MILLER. 

10/5/22.” 

The Plaintiff offered in evidence and on objection by the 
Defendants the Court declined to admit as evidence, over 
the exception and objection of the Plaintiff, the following 
document marked “Plaintiff’s Exhibit No. 3” for identifi¬ 
cation. 
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“Plaintiff's Exhibit No. 3 for Identification 

January 21, 1926. 

The Honorable the Attorney General, 

Washington, D. C. 

Dear Mr. Attorney General : 

Attention Mr. Letts. Re Trust No. 592—Zentral Einkaufs 

Gesellsehaft. 

I attach hereto a transcript of the account as it now 
stands upon the books of the Custodian in the name of the 
above mentioned concern. This company was German Cor¬ 
poration organized under governmental direction. It was 
a governmental agency and its business in this country was 
transacted largely through Dr. H. F. Albert and Carl 
Heynen, commercial attache and assistant commercial at¬ 
tache, representatives who were well known to be the most 
active of the Imperial German Government’s representa¬ 
tives in the United States during the period of the begin¬ 
ning of the world war in 1914 to the entrance of the United 
States in April, 1917. The evidence filed by representatives 
of the claimants in so called German Bond cases shows that 
the operations of this corporation in the United States were 
exclusively for the purpose of purchasing goods, princi¬ 
pally food stuffs and raw materials and the means to trans¬ 
port them for the benefit of the Imperial German Govern¬ 
ment. 

The affidavits furnished show that the original capital of 
said corporation was 45,000,000 marks, of which approxi¬ 
mately 30,000,000 was originally subscribed for by the Im¬ 
perial German Government itself and approximately 15,- ' 
500,000 marks subscribed for by German states and the 
free cities of Hamburg, Bremen and Lubeck. It is 
51 further shown that the present German Government 
now owns the entire outstanding capital stock of said 
corporation except for 100,000 marks owned by the Free 
State of Oldenburg and 250,000 marks owned by private in¬ 
dividuals and companies. It further appears that said cor¬ 
poration was financed by the Imperial German Government 
and funds furnished it with which to buy supplies and raw 
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materials. Notes of the Imperial German Government 
known as Series 26, payable in dollars and the same notes 
for the payment of which suits were instituted and judg¬ 
ments recovered in the so-called German Bond cases, were 
sold in this country and a large percentage of the proceeds 
of said notes were turned over by the German Embassy 
and placed to the credit of the Zentral Einkaufs Gesellschaft 
and used by it in the purchase of supplies and raw materials 
for the Imperial German Government. 

It further appears that the corporation transacted no 
business other than for the benefit of the Imperial German 
Government or its people in the supplying of goods as here¬ 
tofore stated and that it was not conducted for benefit; that 
it was intended to be and was exclusively a German Gov¬ 
ernment agency and handled the business for the German 
Government and its people. The affairs of the corporation 
are now in liquidation and it is no longer actively engaged 
in business. The facts hereinbefore stated appear largely 
in affidavits made bv Carl Hevnen, himself, and bv Paul 
von Leverkuhn, Assistant Counsel of the German Mixed 
Claims Commission. In addition to the above affidavits, 
there is submitted an original Assent to the use of its funds 
for the payment of the so-called German notes, in which 
appear the following recitals: 

“Whereas the undersigned Zentral-Einkaufs-Gesellsehaft 
mit beschrankter Haftung at Weidendamm la, Berlin, Ger¬ 
many, in the United States in the years 1916 and 1917 re¬ 
ceived certain advances from Dr. Heinrich F. Albert the 
funds for which were derived from the sale of notes of the 
German Government in the United States and 

Whereas the said Zentral-Einkaufs-Gesellsehaft became 
indebted to the German Government for the amount of said 
advances, and 

Whereas by reason of advances and other transactions 
the Brynhilda Shipping Corporation, C. W. Lowack, John 
Simon and other individuals became or may have become 
indebted to the Zentral-Einkaufs-Gesellsehaft and/or to 
said Heinrich F. Albert and/or to the German Government, 
and 

Whereas the Zentral-Einkaufs-Gesellsehaft besides hav¬ 
ing an interest in whatever moneys may be held by the Alien 
Property Custodian for its own account, is also interested 
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in any moneys held for the aforesaid by the Alien Property 
Custodian. ,, 

The Assent then contains the representation that the 
company is the owner of or claims some right, title and in¬ 
terest in money or other property held by the Alien Prop¬ 
erty Custodian or by the Treasurer of the United States of 
America for its account, and it further whereas, as follows: 

“Whereas by reason of its indebtedness to the German 
Government the Zentral-Einkaufs-Gesellschaft is prepared 
to consent to the payment of any funds to its credit or any 
funds in which it may be interested, to the holders of said 
notes pro rata for the fact amount of said notes and in¬ 
terest.” 

Then follows the usual final assent. A copy of said Assent 
is attached hereto as Exhibit 1. 

In an Assent by Reichsminister der Finanzen, (signature 
ineligible) dated December 24, 1921, there is a recital as 
follows: 

52 “Whereas out of the proceeds of the sale of said 
notes certain moneys were advanced by the Govern¬ 
ment (German Government) through Heinrich F. Albert to 
the Zentral-Einkaufs-Gesellschaft, so that the Zentral-Ein¬ 
kaufs-Gesellschaft became indebted to the German Govern¬ 
ment, and 

Whereas certain other moneys which were the proceeds 
of said sale remained in the accounts of Heinrich F. Albert 
who thereby became the holder of said funds of the German 
Government and held the same on behalf of the Govern¬ 
ment, or was indebted to the German Government, and 

Whereas moneys of the German Government itself or to 
the account of the German Government are in the hands of 
the Alien Property Custodian.” „ 

This Assent confirms the indebtedness and tends to prove 
the ownership by the Imperial German Government and its 
successors in and to the Zentral-Einkaufs-Gesellschaft 
funds held in Trust No. 592, a copy of this assent is attached 
as Exhibit 2. 

In addition to the above Assents, these concerns have 
executed a Power of Attorney running to Carl Heynen with 
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power of substitution. In these Powers of Attorney the 
substituted Attorney in Fact is authorized to execute any 
certain documents that will assist in the release of the funds 
held. Copies of said Powers of Attorney are hereto at¬ 
tached as Exhibits 3 and 4. 

Attached hereto also are copies of affidavits from Carl 
Heynen dated April 25, 1925, and Paul von Leverkuhn, 
dated March 10th, 1925. 

It has occurred to this office that under Articles 296 and 

297 of the Treaty of Versailles which are reserved to the 

United States in the Treatv between the United States and 

Germany that Germanv undertakes to satisfy its own citi- 

zens for any property held by this office that may be applied 

to the payment of indebtedness found due and inasmuch as 

the German Government has assented to the allowance of 

this claim, it does not appear to this office that any creditor 

of the Zentral-Einkaufs-Gesellschaft could successfullv 

% 

prosecute a suit for any property so applied. It further 
appears to this office that there has been sufficient evidence 
taken in connection with the assents to justify a transfer of 
these funds. 

This, however, is a question for your Department to de¬ 
termine, and we, therefore, request an opinion as to whether 
or not the funds so requested should be transferred so that 
the same may be applied on the judgments in the suits re¬ 
cently decided by the Supreme Court in favor of American 
bond holders. 

Very truly yours, 

HOWARD SUTHERLAND, 

MH/dch. Alien Property Custodian.” 


This is the substance of all the evidence and testimony at 
the said hearing. 


WALTER I. McCOY, 

Chief Justice. 


I consent to the Statement of Evidence as above set forth. 
DEAN HILL STANLEY, 

Attorney for Defendants. 

C. C. CARLIN, 

M. CARTER HALL, 

Attorneys for Plaintiff. 
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53 [Endorsed:] In the Supreme Court of the District 
of Columbia. Eq. No. 41153. Securities Corpora¬ 
tion General, Plaintiff, v. Howard Sutherland, as Alien 
Property Custodian, and Frank White, as Treasurer of the 
United States, Defendants. Statement of Evidence. Se¬ 
curities Corporation General, Philadelphia, Pa., Plaintiff. 
Carlin, Carlin & Hall, 1127 Munsey Building, Washington, 
D. C., Attorneys for Plaintiff. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4495. Securities Corporation General, a corp., appel¬ 
lant, vs. Howard Sutherland et al. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jul. 15, 1926. Henry W. Hodges, 
clerk. 
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